Schools Briefing 

Agency Workers Regulations
The new Agency Workers Regulations come into force on 1 October 2011, giving agency workers the entitlement to the same basic employment and working conditions as if they had been recruited directly, if and when they complete a qualifying period of 12 weeks in the same job.  

The regulations are not applied retrospectively and for those agency workers already on assignment the 12 week qualifying period will start from 1 October 2011.  

Day 1 Rights:
With effect from the first day of employment agency workers should be provided with access to collective facilities and be given access to information on Job Vacancies.  

NB this right will not apply where posts are being held or offered on a ‘ring fenced’ basis for redeployment purposes or to support internal moves which are a matter of restructuring and redeploying existing staff in order to minimise or prevent redundancies.  In this situation the right will be for agency staff to have access to information relating to vacancies that are not ring fenced.
After 12 weeks in the same role:

After an agency worker completes 12 weeks with the same hirer, in the same role, they are entitled to receive the same basic terms and conditions of employment as if they had been employed directly in that role.  

Key Terms and conditions covered include:

· Basic Pay

· Duration of working time

· Overtime Payments

· Unsocial hours allowances 

· Annual Leave

· Paid time off for ante natal appointments 
Key Terms and conditions which are excluded from these provisions are:

· Occupational Sick pay

· Occupational pensions 

· Occupational maternity, Paternity or adoption pay

· Redundancy pay

· Notice pay

Who is covered
The 12 week qualifying period is triggered by working in the same job with the same hirer for 12 calendar weeks.  A calendar week is any period of 7 days starting with the first day of an assignment.  Calendar weeks are accrued regardless of how many hours are worked on a weekly basis.  
The Qualifying Clock
The regulations provide that there are a number of circumstances in which breaks in the assignment do not prevent the agency worker from completing the 12 week qualifying period.  The guidance explains this as a ‘qualifying clock’ which runs from 0 to 12 weeks and which can, depending on the circumstances, either reset to 0, pause or continue to ‘tick’.
Reasons for the qualifying clock to reset to zero:

· An agency worker begins a new assignment with a new hirer*

· An agency worker remains with the same hirer but in a different role**

· When breaks between assignments with the same hirer are for 6 weeks or more.

*
Definition of a new hirer:  A new hirer must be a different person, or be a different legal entity.  

In Foundation schools, Voluntary aided schools and foundation special schools, the ‘hirer’ is the schools governing body, being the legal entity to whom the worker is supplied and who is responsible for the supervision and direction of that worker.  

Within community schools, voluntary controlled schools, community special schools and maintained nursery schools the ‘hirer’ will be either the local authority or the schools governing body depending on the circumstances of the case.  This means that it is possible for an agency supply teacher to move between schools within Nottinghamshire without stopping the clock on the qualifying period unless it is a substantively different role – please seek further advice from your HR team regarding specific cases.   If an agency supply teacher moves to a school where a different local authority or a different governing body is the hirer, the qualifying clock resets to zero.

For academies the ‘hirer’ is the proprietor of the school and agency staff may move between academies where the same academy trust is the proprietor without ‘stopping the clock’ on the qualifying period, unless it is to a substantively different role.  If the agency staff move from an academy to a community school or a different academy trust the qualifying clock resets to zero.   

In independent schools, the “hirer” is the proprietor of the school, and generally speaking, if agency teachers move from one independent school to another (which has a different proprietor), the hirer would change. 
In some cases, a proprietor may have more than one school, so the qualifying period would not be broken if an agency teacher changes schools under the same proprietor unless it is a substantively different role.
**
Definition of a different role:  A different role must be substantially different and in order to establish this various factors will need to be taken into account such as whether different skills and competencies are used, are the pay rates for the roles different etc.  A change of manager to another broadly similar role would not be enough to break the qualifying period.  

Types of break that will cause the qualifying clock to ‘pause’:

· A break for any reason where the break is no more than six calendar weeks
· A break of up to 28 weeks where the agency worker is incapable of work due to sickness or injury

· A break for the purposes of taking leave to which the agency worker is entitled

· A break of up to 28 calendar weeks to allow the agency worker to perform jury service

· A break caused by regular and planned shutdown of the workplace (including school holidays) 
· A break caused by strike, or other industrial action

Breaks where the clock continues to tick:

· Breaks due to pregnancy, childbirth or maternity (during pregnancy and up to 26 weeks after childbirth)
· Any breaks due to the worker taking maternity leave, adoption leave or paternity leave

Rate of Pay for a qualified teacher hired to undertake a cover supervisor or teaching assistant role

The relevant rate of pay is determined by the nature of the job, not the qualifications of the teacher. 

For example, if a school asks a temporary work agency to provide a Cover Supervisor or a Teaching Assistant, and the person engaged to do the work is a qualified teacher they would be expected to carry out the role of a cover supervisor or a teaching assistant and be paid as cover supervisor or teaching assistant.  The role of a cover supervisor is to supervise a class in carrying out a pre-prepared exercise but it does not involve teaching a class. If, however, the person is asked to do specified work as part of this role then after the qualifying period, they must be paid as outlined below. 

Rate of Pay for a qualified teacher hired to undertake a teaching role in a maintained school
If the school asks a temporary work agency to provide a teacher to carry out specified work in a school and the person engaged to do the work is a qualified teacher they should be paid as a qualified teacher. If the person engaged to do the specified work is an unqualified teacher they should be paid as an unqualified teacher. “Specified work” means planning, preparing and delivering lessons and courses to pupils and assessing and reporting on the development, progress and attainment of pupils
. The pay scales for teachers in schools maintained by a local authority are set out in the School Teachers’ Pay and Conditions Document (this does not cover teaching assistants or other people who are employed to carry out specified work under paragraph 10 of Schedule 2 to the Education (Specified Work and Registration) England Regulations 2003).

 

Academies, Free Schools and independent schools are free to set their own pay and conditions of employment.  As such if a temporary workers’ agency is asked to supply a teacher to one of these schools it will need to request information from the school as to the relevant terms and conditions to be applied to the agency supply teacher after 12 weeks in the same role with the same hirer (refer to main guidance).  These are of course subject to the usual requirements under employment law.   
School closures

The Agency Workers Regulations recognise that in some instances a workplace might close due to the temporary cessation in the hirer’s requirements for any worker to be at the establishment. 
This could be applied to a school closure (for example, summer holidays).  If an agency supply teacher is working before and after such a closure and is, for example, 6 weeks into a qualifying period for equal treatment, the qualifying period would pause at the end of one term and start again at the beginning of the next so long as the agency worker returns to the same job with the same hirer.  

Pregnancy of Agency Worker
After completing the 12 week qualifying period pregnant agency workers will have the right to paid time off to attend antenatal medical appointments and antenatal classes when on assignment.

The manager of the pregnant agency worker will be responsible for conducting a risk assessment in line with normal procedures.  
Liabilities and Penalties

Day 1 rights:  Liability for failure to comply with the requirements sits with the hirer (NCC or the school).

12 week rights:  Liability for failure to comply rests with the Agency and/or the hirer (NCC or the school/Agency) depending on the circumstances of the individual case.  Compensation will reflect any loss of earnings or a minimum award of 2 weeks pay with no upper maximum award limit.  

Information Requests

Agency Workers may make a request for information in respect of their rights under the Agency Workers regulations.  If such a request is received managers are requested to contact the HR team for further advice on responding to such a request.  
Anti Avoidance
The Regulations contain anti-avoidance measures to prevent agencies and hirers from structuring assignments in a way to prevent the agency workers from reaching the 12 week qualifying period.  This includes rotating workers or repeatedly terminating and recommencing assignments when the most likely explanation is to prevent the agency worker from accruing the 12 weeks’ qualifying period.  Should an Employment Tribunal decide that assignments have been deliberately structured to avoid the Regulations, an additional £5,000 penalty can be applied.


Full details of the Agency Workers Regulations Guidance are available from the Department for Business Innovation and Skills (BIS) website. 
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