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	LESSONS TO BE LEARNED – ASBESTOS EXPOSURE AT A DERBY CITY SCHOOL



Introduction
The asbestos exposure incident described below is one of several which have occurred in recent years.  It is unlikely to be the last.  The increasing fragmentation and privatisation of the education service, leading to greater numbers of teacher employers outside the local authority structure, and with limited experience in managing asbestos, makes it more likely that mistakes will be made.

The NUT has chosen to focus on this incident as a case study, highlighting the errors made, because there are lessons which can usefully be learned by all NUT divisions and passed on to local authorities.  The choice of this particular incident does not mean that the exposure levels of staff and pupils at this school were higher than in other incidents which have occurred.  However, the fact that:

· the HSE decided to prosecute in this case;

· the Institute of Occupational Medicine (IOM) published a report into the likely risks from asbestos exposure at the school; and

· Michael Lees
 has published a critique of the IOM report

means that there is plenty of useful material which can be drawn to the attention of divisions and associations.

Derby City Council, the local authority responsible for this school, has learned from mistakes made in this case and now has effective systems in place to manage asbestos across its schools.  It is hoped that the information set out below will assist NUT divisions in instituting improvements in other local authorities where they are needed.

The school itself has not been named, as it is the lessons which can be learned from the incident which are important.

The Facts of the Case 
The school concerned is a primary school with 375 pupils between five and 11 years old.  During February and March 2004, an asbestos incident caused widespread asbestos exposure.  The school was closed on 16 March 2004.

The head teacher had brought in contractors, who were not local authority approved, to replace windows in the school.  The contractors were not told of the presence of asbestos so no control measures were taken.  Asbestos insulating board panels were removed with crowbars and were sawn and broken up and then dumped in the playground in heaps.
Teachers entered classrooms during the work and subsequently cleaned up debris and dust with dust pans and brushes.  Dusting, sweeping and brushing are activities which create large amounts of airborne fibres.  The classrooms were then re-occupied by children.

The window removal work began on 16 February 2004 and it was only on 9 March that work was stopped.  The school closed on Tuesday, 16 March and did not re-open for several weeks.

The HSE prosecuted the window contractor Horizon, Derby City Council and the head teacher over this incident.

The head teacher was charged with “failing to ensure the health and safety of ‘others’ from exposure to asbestos and omitting to provide information within his possession, including an asbestos survey”.  He was found not guilty by the jury.

He told the court that asbestos “was a complete foreign language to me”.  He said, “I knew you shouldn’t take chunks of it and bite it, but I had no knowledge of asbestos, its capabilities or where it is found”.

This is a damning indictment of the lack of training available to this particular head teacher.  If this head teacher is typical in his lack of knowledge, then there is an urgent need to address the issue of training in asbestos management.
Derby City Council and Horizon pleaded guilty.  The council was ordered to pay a fine of £50,000, plus a further £20,000 towards prosecution costs, following a hearing at Nottingham Crown Court.  

The council had admitted breaching Section 3 of the Health and Safety at Work Act 1974, by not ensuring that its employees are not exposed to the threat of asbestos, at an earlier hearing.

The court heard that, although an “asbestos manager” was employed at the city council and work to contain the threat of the substance was being carried out in the background, adequate checks were not being made to ensure that head teachers and staff were fully aware of the dangers. 

Passing sentence, Judge John Milmo QC said: “Procedures in place are all very well; if they are not adequately maintained they are doomed to fail”.

Peter Westran, director of Horizon, based in Ascot Drive, Derby, was fined £5,000 after admitting he broke two of the Control of Asbestos at Work Regulations by failing to handle the problem properly and failing to protect his workforce from the risk of asbestos.

The company itself was fined a further £10,000 following prosecution by the Environment Agency.  The company admitted moving, depositing and storing asbestos on land behind the company offices without a proper licence and in a manner likely to cause pollution to the environment or harm to human health.

HSE reaction to sentencing of Derby City Council and Horizon
Following the sentencing of Derby City Council and Horizon, the Health and Safety Executive issued a reminder to local authorities, schools and contractors about the dangers of disturbing asbestos and their responsibility to ensure correct procedures are in place to manage asbestos.

Samantha Peace, HSE Principal Inspector of Construction in Wales, Midlands and South West said, 
“Asbestos can be a killer if disturbed, but if contained and well managed poses no health risk.  This is why it is vital that proper records are kept, showing where asbestos may be found and the condition of these materials.  This information must be given to anyone who is likely to disturb it.

“If governors and head teachers approve building work directly, they need to ensure that it is done safely and they need to understand their responsibilities.  This should be on the agenda of every Local Authority and school governors’ meeting.”

Samantha Peace continued, 
“More than half a million non-domestic premises still contain some form of asbestos, posing a real threat to unwary maintenance workers.  They could easily drill or cut into the material causing exposure to deadly fibres.

“If anyone is in any doubt about their responsibilities under either the HSW Act or the CAW Regulations, which came into force on 13 November 2006 they must ask.  HSE has a wealth of information on its website and also has an InfoLine service.”

Concerns about the IOM Report
As described in the introduction to this paper, the Institute of Occupational Medicine (IOM) was commissioned to carry out an assessment of the likely future health risks for pupils, school staff and the workers who had removed the windows and disturbed the asbestos in the school.  The main conclusions of the study, some of which the NUT considers to be flawed, were that:

· there was widespread, low level contamination in the school and playground;

· the pupils and most of the staff were exposed to very low levels of asbestos;

· teachers and cleaners who swept or vacuumed classrooms after the windows were removed were exposed to higher levels of asbestos;

· future risks for pupils and staff are low, so there is no need to record the incident on medical records; and

· the risks from contaminated clothing/personal items is negligible.

Michael Lees, who has been supporting the NUT in its asbestos work in recent years,  has prepared a critique of the IOM report.
Michael’s critique of the IOM report asserts that it underestimates the risks to staff and pupils and sends out a dangerous message to school authorities.

Michael writes:

“People will be left with the impression that one can have uncontrolled, widespread damage to asbestos throughout a school for a month and yet there is almost no risk whatsoever to the staff and children.  Local authorities, school governors or head teachers will wonder why they should devote limited resources to a thorough asbestos survey and why they should instigate a rigorous, and expensive, system of asbestos management when they have other more pressing calls on their finances.”

Of particular concern to Michael and to the NUT in the IOM report is the recommendation that:

“no further action should be taken in respect of this incident to monitor the health of those exposed.  In particular, we do not recommend that any record be kept of this incident on people’s health or personnel records of children of school staff.”

The NUT considers this to be extremely irresponsible advice, given that it is known that exposure occurred.  Regardless of the estimated risk for this incident, all asbestos exposures are cumulative.  It is also known that mesothelioma can be caused by very low levels of exposure.  Therefore, it cannot be ruled out that someone involved in this incident, or indeed any other asbestos incident, will develop mesothelioma.

If a person develops the early symptoms of mesothelioma many years from now, doctors might miss those early signs if they are unaware that asbestos exposure has occurred.  Adults will not be able to remember their asbestos exposure as children some thirty years before.  However, if it is registered on an individual’s medical records that this exposure has occurred, then doctors will be alert to those early symptoms, and should be able to make an early diagnosis.

There is currently no cure for mesothelioma.  In recent years, however, great advances have been made in giving remission, but that can only be achieved if there is an early diagnosis.

The latency of mesothelioma from first exposure is long, particularly when the exposures have been low level.  The lower the exposure, the longer the latency.  It can be from ten years to sixty years.  Therefore, it is possible that a cure will be found before an individual develops the first symptoms.  If this exposure is recorded on a person’s medical records then a life may be saved, or at least prolonged.
The IOM report also states:

“The estimated future risks for the school children and staff was less than that of being killed by a lightning strike during the next forty years.  All of the predicted risks are so low that we do not believe that there is any realistic possibility that anyone will eventually die from an asbestos-related cancer as a result of this incident.”

The IOM has chosen to compare the risks from this asbestos incident with the risk from a lightning strike.  The NUT does not consider this to be a valid comparison.  If there is a thunderstorm and an individual is either struck or not struck, then his/her chances of being struck in another thunderstorm are neither increased nor decreased.  However, each time an individual is exposed to asbestos his or her chances of developing mesothelioma are increased.

It is acknowledged that the greater the exposure then the greater the risk.  A single high level exposure increases the risk, as do cumulative exposures over a period of time.  However, in this incident, IOM have come to the conclusion that because the exposure was minimal there was a negligible risk.  By doing so, they have failed to take into account that low level exposure such as this has a cumulative effect on the development of mesothelioma.

Dr Rudd is a leading mesothelioma consultant and describes how mesothelioma develops through cumulative exposures, however small, and each and every exposure adds to the chances of a tumour developing.  He stated:
“Later exposure adds to earlier exposure.  All exposure, other than in the last 10 years before the emergence of symptoms, is cumulative and contributes to the risk of and the eventual development of a tumour.”

Lessons to be Learned 
Set out below is a set of NUT recommendations which divisions are invited to pursue with local authorities to help prevent incidents of this sort arising.

1. All schools should have type 2 or type 3 asbestos surveys undertaken  
Type 1 surveys are visual only and, therefore, inadequate.  Asbestos in poor condition may be hidden away in ceiling voids or behind wall panels and therefore not visible, but fibres may nonetheless seep through cracks and contaminate classrooms and other areas.

Although type 3 surveys are more thorough, they do include the removal of wall and column cladding, perhaps leading to the release of large amounts of fibres.  Thorough type 2 surveys, which diligently look into all accessible voids, are acceptable but should be followed up by type 3 surveys where there are concerns about fibre levels.  Both type 2 and 3 surveys should be carried out when the school is not occupied and ideally at the start of holidays to allow time for any disturbed fibres to disperse.  Surveys should include the ceiling voids as it is common for damaged ACMs or debris to be present here and fibres can filter down through any cracks.  
The experience of the Derby City school demonstrates the inadequacies of HSE and DfES policy which stated that, as long as asbestos is in good condition, it should be managed and not removed.  Schools cannot say that their asbestos is in good condition unless they have taken measures to identify all of it and assess its condition.  In many cases this can only be achieved by type 3 ‘intrusive’ surveys.  Many schools have only carried out type 1 ‘visual’ surveys.  If schools do not identify the most dangerous asbestos, using a type 2 or 3 survey, it is impossible to manage that asbestos.  For this reason, the NUT argues that all schools should undertake type 2 or 3 surveys.  The NUT recommends that follow up surveys be undertaken, particularly when asbestos is likely to deteriorate over time.
2. Head teachers, governors and premises staff must be trained in the management of asbestos and advised to seek local authority advice when unsure.
3. Protocols should be in place at school level so as to ensure that information about asbestos is passed on to contractors who are about to start work in schools.
4. All staff working in a school need to know the location of any asbestos.  This knowledge will enable them to alert management if they notice that any maintenance work is taking place which is likely to disturb the asbestos, so that work can be stopped.  Although the existence of the protocols described in paragraph 2 above should prevent this happening, mistakes do occur.

5. Schools should only use local authority approved contractors.  Occasionally there are concerns about the work of approved contractors.  Local authorities should, therefore, advise head teachers to raise any concerns about the workplace practices of approved contractors with the appropriate department so that they can be investigated.  
6. Staff and pupils/parents should be advised by the local authority to visit their doctor to record any details of asbestos exposure on their medical records.  Local authorities should also be urged to keep their own records.  This is important if people are concerned about recording asbestos exposure on their medical records because of the possible implications for obtaining life assurance policies.  Recording exposure on medical files is, however, a sensible approach since it may alert GPs to symptoms at an earlier stage than would otherwise be the case.  Ultimately it is a choice for individuals to make, but if exposure is not recorded in medical records and asbestos disease develops some time later, it will be difficult for the NUT to attach liability to a particular employer.
7. Local authorities should be urged to: 

· adopt policies of openness in relation to asbestos exposure incidents.  Any investigations carried out should be released for public scrutiny as soon as they have been published; and
· err on the side of caution when assessing risk associated with asbestos exposure.  It must be remembered that asbestos exposure is, for many people, cumulative.  Any individual exposure should therefore be viewed in the context of possible past and future exposure.
8. .As advised by Samantha Peace, the HSE’s Principal Inspector of Construction for Wales, Midlands and the South West, the protection of staff and pupils from exposure to asbestos should be an item on the agenda for meetings of governing bodies, whenever building work is planned.  The NUT fully supports this recommendation.

9. Local authority safety committees should also include the topic of building work approval/asbestos exposure on their agendas.  This is something which the trade union side members of Safety Committees can request.  Employers do have a duty, under the Safety Representatives and Safety Committees Regulations 1977 to consult with safety representatives on anything which may substantially affect the health and safety of employees at work.
This NUT recommendation is also supported by the HSE and will enable local authority staff, in discussion with trade union representatives, to assess whether further guidance to governing bodies is needed.

10. Planned asbestos removal should take place during periods of school closure.  In emergency situations, for example when asbestos in poor condition is uncovered, the area should be evacuated and sealed off immediately.

NUT policy is that all asbestos should be removed from all schools.  Strategies to achieve this goal are described in Circular 07-062/H&S ‘Asbestos – Focus on Removal in 2007’.

� Michael Lees is the widower of an NUT member who died of mesothelioma in 2000.  Since then he has developed an in depth knowledge of the subject of asbestos and has campaigned tirelessly to publicise the risks to teachers and pupils.  He spoke at the 2006 Health and Safety Advisers’ Briefing as well as at a fringe meeting at 2007 Annual Conference.
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